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Current Lopics. 

fgg full text of the decision of the Su- 

preme Court of the United States, in 
Addyston Pipe & Steel Co. et al., Appellants, 
v. The United State, which is published in 
this issue of the ALBANY Law JOURNAL, 
clearly indicates that the view we took of it 
in a previous issue was substantially correct, 
and that, so far as can be judged by the de- 
cision in this case, corporations may combine 
in restraint of trade at their pleasure so long 
as they confine themselves within the borders 
of an individual State, and so long as the laws 
of that State do not interfere. Mr. Justice 
Peckham, who wrote the opinion, first pro- 
ceeds to answer the contention of the appel- 
lants that, according to the true interpreta- 


tion of the Constitution, the power to regu- | 


late interstate commerce does not include the 
general power to interfere with or prohibit 
private contracts between citizens, even 
though such contracts have interstate com- 
merce for their object, and may result in a 
direct and substantial obstruction to or regu- 
lation of that commerce. The declaration 
by Chief Justice Marshall that the power to 
regulate interstate commerce is full and com- 
plete in Congress and that there is no limita- 
tion in the grant of the power which excludes 
private contracts of the nature in question 
from the jurisdiction of that body, is fully 
endorsed; that the plain language of the 
grant to Congress of power to regulate com- 
Vor. 60 — No. 25. 


| merce among the several States includes 
| power to legislate upon the subject of those 
contracts in respect to interstate or foreign 
commerce which directly affect and regulate 
that commerce, and that there is no reason- 
able ground for asserting that the constitu- 
tional provision as to the liberty of the 
individual limits the extent of that power as 
| claimed by the appellants. As to whether 
the contract or combination proved in this 
case was either a direct restraint or a regula- 
tion of commerce among the several States 
or with foreign nations, contrary to the act 
of Congress, the Supreme Court agrees with 
the Circuit Court of Appeals that the facts 
set forth and proven show conclusively that 
| the effect of the combination was to enhance 
prices beyond a sum which was reasonable. 
As practically all competition between the 
| parties to the combination was abolished, the 
| direct and immediate result was necessarily 
a restraint upon interstate commerce in re- 
spect of articles manufactured by any of the 
| parties to it to be transported beyond the 
| State in which they were made. While thus 
| holding, the Supreme Court makes it plain 
that every private enterprise which may be 
carried on chiefly or in part by means of in- 
terstate shipments, is not to be regarded as 
so related to interstate commerce as to come 
within the regulating power of Congress. 
| Parties might be engaged as manufacturers 
_of a commodity which they thereafter in- 
tended at some time to sell, and possibly to 
sell in another State: but such sale would be 
an incident to and not the direct result of the 
manufacture and therefore not a regulation 
of or an illegal interference with interstate 
commerce. In one respect, therefore, the 
Supreme Court regards the injunction 
granted by the Court of Appeals as too broad 
in its terms, as it might be construed as ap- 
plying equally to commerce wholly within a 
State, as well as to that which is interstate 
or international only. In brief, their right 
to combine in regard to a proposal for pipe 
deliverable in their own State could not be 
reached by the federal power derived from 
the commerce clause in the Constitution. 

The decision makes clear the following 
among other important propositions: That 


| 
| 
} 
| 
| 


| 
| 
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the government of the United States, under 


the Constitution, possesses power not only 
to regulate the so-called industrial trust com- 
binations, but to declare them illegal and 
their authors criminals; that the Constitution 
places with Congress the power to regulate 
foreign commerce and commerce between the 
States; that any attempt of any individual or 
corporation or combination of individuals or 
corporations to regulate interstate or foreign 
commerce is an assumption of the powers 
that belong alone to the Federal government, 
and under the so-called Sherman Trust Act 
of July 2, 1890, is a crime, punishable by fine, 
imprisonment and the confiscation of goods, 
and any party damaged by such restraint or 
regulation of commerce may recover three 
times the amount of his damage; that the 
constitutional guarantees concerning the lib- 
erty of the individual, his right to make and 
enter into contracts, etc., are in a measure 
abridged by the right reserved to the Federal 
Government to regulate foreign commerce 
and commerce between the States; that total 
suppression of the trade in the commodity 
is mot necessary in order to render the com- 
bination one in restraint of trade; that any 
combination among dealers which, in its 
direct and immediate effect, forecloses all 
competition and enhances the purchase price 
for which such commodity would otherwise 
be delivered at its destination in another 
State, is in restraint of trade or commerce 
among the States. 

The net result of the decision in the Addy- 
ston Pipe case is to affirm the applicability 
of the Anti-Trust law of 1890 to combina- 
tions for the purpose of regulating prices, 
formed by separate persons or corporations 
doing interstate business; in other words, 
that even manufacturing corporations chart- 
ered by States cannot, by an agreement, sell 
at a fixed price in their own State territory, 
if the object or effect is to keep up prices 
across the State line But, as we have here- 
tofore suggested, the largest and most 
dangerous combinations are not of this 
character, but are rather consolidations of 
corporations of vast capital, in which one 
giant corporation buys the others outright. 
The Supreme Court of the United States has 








not passed upon the problem presented in 
the acquirement by one corporation or by a 
single individual, of all the establishments in 
a certain line in various States. The time is 
not yet ripe — perhaps never will be ripe — 
for the passage of a law to prevent a man 
from owning property in more than one State 
or as much as he has the money and the dis- 
position to buy. It is true that the Supreme 
Court of one State — Illinois — has, in the 
case of the American Glucose Company, 
affirmed an order for the issuing of an in- 
junction to prevent certain corporations from 
merging in order to maintain prices of their 
products. It seems very doubtful, however, 
in view of the language of the opinion in the 
Addyston Pipe case, whether the Supreme 
Court of the United States ever would go so 
far as that. 


Judge John W. Wofford, of the Criminal 
Court of Kansas City, Mo., is reported by the 
St. Louis Globe-Democrat as having made 
some notable remarks to Levi Moore, on 
trial for murder, in sentencing him to ninety- 
nine years in the penitentiary. Among other 
things, Judge Wofford is reported to have 
said: 


When you go down to the penitentiary behave 
yourself, and some fool governor, who wishes to 
distinguish himself for philanthropy, benevolence 
and kindness, may pardon you. Yours is an extra- 
ordinary case, and some governor may think he 
can become distinguished by pardoning you. 
Therefore the jury did you a great benefit not to 
hang you. They have given you a chance to be 
pardoned. 

We have had examples lately of governors seek- 
ing to become heroes by pardoning murderers and 
criminals in this State. The hero factory has been 
working overtime in the last 18 months. If a man 
can become a hero by wading a river with the 
water up to his shirt tail, why can’t a governor 
become a hero by pardoning you? 


One hardly knows whether to applaud or 
condemn this utterance. That there is pith 


and point in it can’t be denied; that it is dig- 
nified and judicial we do not pretend to as- 
sert; that it is somewhat irrelevant, perhaps 
inadmissible and certainly circuitous, using 
the convicted prisoner as a club to deal heavy 
blows upon the shoulders of certain pardon- 
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ing governors, admits of little doubt. But 
of one thing there is no question whatever, 
viz.: That the judicial mind felt easier after 
thus delivering itself of a heavy load. The 
incident also throws considerable light upon 
the question of capital punishment and the 
reason why the people of so many of the 
States cling to it in spite of its barbarity. 
We venture to say that ir. many jurisdictions 
life imprisonment would lone ago have been 
substituted for the death penalty but for the 
constant fear that pardoning governors 
would get in their work and undo that of 
courts and juries. 


Judge Freedman, of the Supreme Court of 
New York, First Department, recently gave 
an important decision involving the liability 
of directors of corporations for failure to file 
annual reports. The case had been brought 
by Willy Loeb against Julian J. Ruben and 
others to recover $4,000, the claim being 
against them as directors of the J. J. Ruben 
Company, for failure of the corporation to 
-file an annual report during the time the in- 
debtedness was contracted. It was con- 
tended on behalf of the defense that the law 
of 1899 repealed the liability of directors, and 
that it was applicable to all liabilities hereto- 
fore or hereafter created, and that there being 
no saving clause the action could not be 
maintained. Judge Freedman upheld this 
view and granted an order dismissing the 
complaint. Many actions now pending 
against directors are affected by this decision. 








Hotes of Causes. 


Osteopathy — Regulation of Practice of Medi- 
cine. —In State v. Liffring, decided by the Su- 
preme Court of Ohio in October, 1899, it was held 
that the “system of rubbing and kneading the 
body, commonly known as ‘ Osteopathy,’”’ is not 
an “agency,” within the meaning of act February 
27, 1806, “to regulate the practice of medicine” 
(92 Ohio Laws, p. 44), which forbids the prescrib- 
ing of any “drug or medicine or other agency” 
for the treatment of disease by a person who has 
not obtained from the board of medical registra- 
tion and examination a certificate of qualification. 

The defendant was indicted for practicing medi- 
cine without a certificate, and, in sustaining a de- 
murrer to the indictment, the court said in part: 





Our knowledge of osteopathy is not definite. 
The word has not found recognition in the diction- 
aries. It is, however, certain that its use exceeds 
the suggestions of its etymology. The rubbing 
and kneading charged in the indictment are con- 
sistent with our general knowledge that, in prac- 
tice, the adherents to osteopathy wholly reject 
drugs and medicines. The application of the 
theory that disease may be cured by the manipula- 
tion of different parts of the body would not, with 
close regard to the meanings of words, be called 
an agency. But assuming a meaning of the word 
which might justify its being so used, if that would 
be consistent with the associated words, we meet 
the suggestion that, in obedience to the maxim, 
“ Noscitur a sociis,” the meaning of the word 
“agency ” must be limited by that of the associated 
words “drug” and “ medicine.” The cases in 
which the meanings of words have been thus lim- 
ited are so numerous that the labor of collecting 
them appropriately belongs to the compilers of 
digests. Certainly, this maxim should not be so 
applied as to defeat the object of legislation. It 
should always serve the rule that the object of 
construction is to ascertain intention. In sub- 
stance, the view presented in support of the excep- 
tion is that the legislature intended to prohibit the 
administration of any agency and the recommenda- 
tion of any mode of treating diseases or patients, 
except by the holders of certificates from the 
board. That purpose would have been unmistak- 
ably expressed in fewer words than are employed 
in this act. With the assumed meaning of the 
word “agency,” it would have been precisely ex- 
pressed by this act if the words “drug” and 
“medicine” had been omitted. The maxim in- 
veked is applicable to the case, because it serves 
the universal rule that, in seeking the meaning of 
an act, all of its words must be considered. It 
requires the conclusion that the agency intended 
by the legislature is"to be of the general character 
of a drug or medicine, and to be applied or admin- 
istered, as are drugs or medicines, with a view to 
producing effects by virtue of its own potency. 
The same conclusion will follow a more general, 
and less technical, view of the subject. The objec- 
tion which its opponents urge against osteopathy 
is that it recognizes a fragment of truth, and as- 
sumes that it is the universe of truth, and that, by 
rejecting remedial agencies generally believed to 
be effective if rightly prescribed, it withholds from 
those who resort to it available means of relief and 
cure. It is not charged that it is otherwise hurt- 
ful, nor that its administrations are attended with 
danger. The obvious purpose of the act under 
consideration is to secure to those who believe in 
the efficacy of medicines the ministrations of edu- 
cated men, thus preventing fraud and imposition, 
and to protect society from the evils which result 
from the administration of potent drugs by the 
ignorant and unskillful. The purpose of the act is 
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accurately indicated by its title to be “to regulate 
the practice of medicine.” No provision of the act | 
indicates an intention on the part of the legislature | 


that those who do not propose to practice medicine 
shall graduate from a college of medicine, or other- 
wise become learned in its use. Without such 
knowledge no one is entitled to a certificate from 
the board of examination. The result of the view 
urged in support of the exception is that by this 
act the general assembly has attempted to deter- 
- mine a question of science and to control the per- 
sonal conduct of the citizen without regard to his 
opinions, and this in a matter in which the public 
is in nowise concerned. Such legislation would be 
an astonishing denial of the commonly accepted 
views touching the right to personal opinion and 
conduct which does not invade the rights of others. 
From the operation of constitutional provisions 
designed to establish and perpetuate freedom of 
thought and action in matters pertaining to re- 
ligion, it results that in things which are of the 
first concern we are imperatively denied the guid- 
ance of legislative wisdom, and our immortal part 
is exposed to the enduring pain which is believed 
to follow the acceptance of religious error. In the 
absence of a statute clearly indicating it, the gen- 
eral assembly will not be presumed to have in- 
tended the consequences involved in this conten- 
tion. Exception overruled. 


Principal and Agent — Indorsement of Forged 
Check by Agent — Liability of Principal. —In 
Warren-Scharf Asphalt Pav. Co. v. Commercial 
Nat. Bank of Detroit, Mich., decided by the U. S. 
Circuit Court of Appeals, Sixth Circuit, in Octo- 
ber, 1899, it was held that an agent of a corpora- 
tion, duly authorized to indorse checks in its 
behalf for deposit, may bind it by such an indorse- 
ment to the payment of a check purporting to have 
been drawn by the corporation to its own order, 
although such check was in fact forged by the 
agent himself. It was further held that the liability 
of a payee who by himself or an authorized agent 
indorses and deposits in a bank for credit a forged 
check is not the tisual contingent liability of an 
indorser, but that of a warrantor of the genuine- 
ness of the paper; and it is absolute, requiring 
neither demand nor notice. 

It appeared that a paving company having its 
principal place of business in New York opened an 
account with a bank in Detroit, and transmitted to 
the bank a power of attorney authorizing the com- 
pany’s local agent in Detroit to indorse and sign 
checks and deposit money in its name and for its 
use. From time to time the agent indorsed and 
deposited checks drawn by the company to its own 
order on its New York bank, which were credited 
to its account as cash. The agent forged such a 
check, indorsed and deposited it in the usual man- 
ner, checked out the proceeds, and absconded. It 





was held that the bank was not bound to know the 
company’s New York signature, and that, in the 
absence of circumstances amounting to notice 
that the signature was a forgery, the company was 
liable to it on the indorsement for the amount of 
the check. The court said in part: 

But it is said that the authority to England (the 


-agent) did not authorize him to overcheck, and 


that, until the check deposited had been actually 
collected, there was no authority to pay the $10,000 
check presented on the same day. The forged 
check was the apparent check of a responsible 
customer upon another bank. According to the 
well-recognized course of banking business, this 
check was accepted as a cash deposit (Morse, 
Banks, secs. 569, 570). The receiving teller testi- 
fies that in the acceptance of this check, and cred- 
iting it at once to the account of the paving 
company, there was nothing out of the ordinary 
course of banking business. This evidence is not 
contradicted or questioned. The bank was under 
no obligation to credit a check thus deposited as 
cash, but it was clearly guilty of no negligent or 
unusual conduct in doing so. When received and 
credited as cash the account was subject to check, 
and the bank had no right to refuse to pay checks 
against the account thus swollen. (Armstrong v. 
Bank, 133 U. S. 433, 466, 10 Sup. Ct. 450.) The 
check subsequently paid was in no true sense an 
overdraft, and the bank became the bona fide holder 
of the forged check for value so soon as checks 
were drawn and paid by reason of the credit thus 
obtained. 

It is next urged that the check drawn and paid 
to England on August 7th was not a check drawn 
in the name of the paving company. The authority 
of England was to “indorse and sign checks; ”’ 
“all checks drawn against or indorsed for deposit 
to said account by the said England to be in the 
name of this company.” It is said that the $10,000 
check paid to England was signed only in the 
name of “ C. R. England, Attorney and Cashier.” 
This is a misreading of the instrument. The name 
of the “ Warren-Scharf Asphalt Paving Company ” 
appears on the face of the check above the signa- 
ture of England. It is true that the name of the 
company appears above the words “pay to the 
order of cash.” This check was in the form of all 
previous checks drawn against this account. The 
name of the paving company is engraved or 
printed on the check, and was taken from the 
check book furnished England by the company. It 
is likewise the form in which the company’s name 
was signed upon checks drawn at its principal 
office against its New York account. The objec- 
tion is not well taken. 

It is next said that England’s authority was lim- 
ited to signing checks “for the use of” the com- 
pany, and that this check was drawn payable to 
“cash” and was presented for payment by Eng- 
land himself, and that a check thus drawn and paid 
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was equivalent to a check payable to the order of 
England, and was, therefore, not prima facie a 
check drawn for the “use of” the company. The 
authority to sign checks for the use of the com- 
pany imposed no affirmative duty upon the bank to 
inquire into the purposes of the check, or the use 
to which the money was to be put. If the bank 
paid this check in good faith, having no notice of 
England’s fraudulent purposes, and not acting in 
collusion with him, it should be protected. Eng- 
land was acting within the apparent scope of his 
agency, and the bank was not bound to inquire 
into the use he intended to make of the proceeds 
of the check, it being drawn in usual form and in 
ordinary course of business. All, or nearly all, of 
the checks theretofore drawn against this account 
had been payable to “cash,” and had been pre- 
sented by and paid to England. It is true that 
most of them had been accompanied by a slip indi- 
cating the kind of money needed, which would 
possibly imply that the check was drawn for 
money needed to pay off employes. But there way 
no other indication than this memorandum made 
by England himself that the check had been drawn 
for the use of his company. In the absence of 
circumstances calculated to arouse suspicion that 
the check had been drawn for some fraudulent 
purpose, the bank was under no obligation to | 
know that the drawer’s own agent was going to 
misappropriate the proceeds. The mere fact that | 
this accredited agent of the paving company had 
drawn this check payable to “cash,” and that he | 
presented it for payment himself, was not enough 

to put the bank upon inquiry as to the honesty of | 
his purposes in the subsequent use of the money. | 
The explanation given by England that the money | 
would be needed for use in a neighboring city 
after bank hours, and for a transaction in which | 
money alone would answer, was calculated to lead ! 
the bank to the conclusion that the check had been 

drawn and that the proceeds were to be used for | 
the purposes of the paving company. The inti- | 
mation that the transaction in which it was to be | 
used was one of which no record was wanted car- 

ried no intimation that it was not a transaction for | 
the benefit of the company, and justified no in- | 
quiry into its character. The inquiries made by 
the paying teller as to the terms of the letter of | 
authority and as to the then state of the paving | 
company’s account were all proper precautions for | 
the security of the bank. There was nothing in the | 
colloquy between England and the bank’s teller | 
indicative that suspicion as to the honest purposes | 
of England had been aroused, or upon which the 
bank should be charged with negligence or as ex- 
ceeding its authority in respect to paying checks 
drawn by England. There was no evidence from | 
which a jury might rightfully infer that the bank | 
had notice that England was exceeding his author- 

ity or intended a misappropriation. The plaintiff 

in error intrusted England with the authority to | 








indorse and sign checks in its name, and any loss 
arising from his dishonesty, when apparently act- 
ing within the scope of his known powers, should 
be borne by those who enabled him to perpetrate 
the fraud, rather than by one who has innocently 
suffered. There was no error in instructing the 
jury to find for the defendant in error, as there 
was no such conflict of evidence as would properly 
make an issue for the jury. 


— + 


SUPREME COURT OF THE UNITED 
STATES. 


No. 51. — October Term, 1899. 


Tue Appyston PIPE AND STEEL COMPANY ET AL., 
Appellants, v. THE UNITED StaTEs. 


Appeal from the United States Circuit Court of 
Appeals for the Sixth Circuit. 


December 4, 1899. 


The following is a condensed statement of the 
facts taken from the opinion: The proceeding was 
commenced in behalf of the United States under 
the so-called Anti-Trust Act of congerss, passed 
July 2, 1890 (26 Stat. 209, chap. 647), for the pur- 
pose of obtaining an injunction perpetually enjoin- 
ing the six defendant corporations, viz., the 
Addyston Pipe and Steel Co., of Cincinnati, Ohio; 


| Dennis Long & Co., Louisville, Ky.; The How- 


ard-Harrison Iron Co., Bessemer, Ala.; The An- 
niston Pipe and Foundry Co., Anniston, Ala.; The 
South Pittsburg Pipe Works, South Pittsburg, 
Tenn., and the Chattanooga Foundry and Pipe 
Works, Chattanooga, Tenn., from further acting 


! . . . . 
under or carrying on the combination alleged in 


the petition to have been entered into between 
them, and which was stated to be an illegal and 
unlawful one, under the act above mentioned, be- 
cause it was in restraint of trade and commerce 
among the States, etc. The trial court dismissed 
the petition (78 Fed. Rep. 712), but upon appeal to 
the Circuit Court of Appeals the judgment of the 
court below was reversed, with instructions to 
enter a decree for the United States perpetually 
enjoining defendants from maintaining the com- 
bination in cast-iron pipe as described in the peti- 
tion, and from doing any business under such 
combination. (54 U. S. App. 723.) It was charged 
in the petition that the defendants had entered into 
a combination and conspiracy among themselves, 
by which they had agreed that there should be no 
competition between them in any of the States or 
territories mentioned in the agreement, compris- 
ing some 36 in all, in regard to the manufacture 
and sale of cast-iron pipe, and that in obedience to 
such agreement and combination the defendants 
had since that time operated their shops and had 
been selling and shipping the pipe manufactured 
by them into other States and territories, under 
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contracts for the manufacture and sale of such 
pipe with citizens of such other States and terri- 
tories. There was to be a “bonus” charged 
against the manufacture of the pipe to the extent 
set forth in the agreements, and to be paid as 
therein stated. The whole agreement was charged 
to have been entered into in order to enhance the 
price for the iron pipe dealt in by the defendants. 
The defendants filed a joint and separate demurrer 
to the petition in so far as it prayed for the con- 
fiscation of goods in transit, on the ground that 
svch proceedings under the Anti-Trust Act are 
not to be had in a court of equity, but in a court of 
law, and also a joint and separate answer in which 
they admitted the existence of an association be- 
tween them for the purpose of avoiding the great 
losses they would otherwise sustain, due to ruin- 
ous combination between defendants, but denied 
their association was in restraint of trade, State or 
interstate, or that it was organized to create a 
monopoly, and denied it was a violation of the 
Anti-Trust Act of congress. The system of bo- 
nuses as a means of restricting competition and 
maintaining prices proving unsuccessful, a change 
was made by which prices were to be fixed for 
each contract by the association, and except in 
“reserved cities” the bidder was determined by 
competitive bidding of the members, the one 
agreeing to give the highest bonus for division 
among the others getting the contract. The States 
for sale in which bonuses had to be paid into the 
association were called “pay” territory, as dis- 
tinguished from “ free” territory, in which defend- 
ants were at liberty to make sales without 
restriction and without paying any bonus. 

Mr. Justice Peckuam, after stating the facts, 
delivered the opinion of the court: 

The foregoing statement, which has been 
mainly taken from that preceding the opinion of 
Circuit Judge Taft, delivered in this case in the 
Circuit Court of Appeals, comprises, as we think, 
all that is essential to the discussion of the ques- 
tions arising in this case, and we believe the state- 
ment to be fully borne out as to the facts by the 
evidence set forth in the record. 

Assuming, for the purpose of the argument, that 
the contract in question herein: does directly and 
substantially operate as a restraint upon and as a 
regulation of interstate commerce, it is yet insisted 
by the appellants at the threshold of the inquiry 
that, by the true construction of the Constitution, 
the power of congress to regulate interstate com- 
merce is limited to its protection from acts of in- 
terference by State legislation or by means of 
regulations made under the authority of the State 
by some political subdivision thereof, including 
also congressional power over common carriers, 
elevator, gas and water companies, for reasons 
stated to be peculiar to such carriers and com- 
panies, but that it does not include the general 
power to interfere with or prohibit private con- 








tracts between citizens, even though such contracts 
have interstate commerce for their object, and re- 
sult in a direct and substantial obstruction to or 
regulation of that commerce. 

This argument is founded upon the assertion 
that the reason for vesting in congress the power 
to regulate commerce was to insure uniformity of 
regulation against conflicting and discriminating 
State legislation; and the further assertion that the 
Constitution guarantees liberty of private contract 
to the citizen at least upon commercial subjects, 
and to that extent the guaranty operates as a lim- 
itation on the power of congress to regulate com- 
merce. Some remarks are quoted from the 
opinions of Chief Justice Marshall, in Gibbons v. 
Ogden (9 Wheat. 1) and Brown v. Maryland (12 
Wheat. 419), and from the opinions of other jus- 
tices of this court in the cases of The State Freight 
Tax (15 Wall. at 275), Railroad Company v. Rich- 
mond (19 Wall. at 589), Welton v. Missouri (91 
U. S. at 280), County of Mobile v. Kimball (102 
U. S. at 697), and Kidd v. Pearson (128 U. S. at 
21), all of which are to the effect that the object of 
vesting in congress the power to regulate inter- 
state commerce was to insure uniformity of regu- 
lation against conflicting and discriminating State 
legislation. The further remark is quoted from 
Railroad Company v. Richmond (supra), that the 
power of congress to regulate commerce was never 
intended to be exercised so as to interfere with 
private contracts not designed at the time they 
were made to create impediments to such com- 
merce. It is added that the proof herein shows 
that the contract in this case was not so designed. 

It is undoubtedly true that among the reasons, 
if not the strongest reason, for placing the power 
in congress to regulate interstate commerce, was 
that which is stated in the extracts from the opin- 
ions of the court in the cases above cited. 

The reasons which may have caused the framers 
of the Constitution to repose the power to regulate 
interstate commerce in congress do not, however, 
affect or limit the extent of the power itself. 

In Gibbons v. Ogden (supra) the power was de- 
clared to be complete in itself, and to acknowledge 
no limitations other than are prescribed by the 
Constitution. 

Under this grant of power to congress, that 
body, in our judgment, may enact such legislation 
as shall declare void and prohibit the performance 
of any contract between individuals or corpora- 
tions where the natural and direct effect of such 
a contract will be, when carried out, to directly, 
and not as a mere-incident to other and innocent 
purposes, regulate to any substantial extent inter- 
state commerce. (And when we speak of inter- 
state we also include in our meaning foreign 
commerce.) We do-not assent to the correctness 
of the proposition that the constitutional guaranty 
of liberty to the individual to enter into private 
contracts limits the power of congress and pre- 
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vents it from legislating upon the subject of con- 
tracts of the class mentioned. 

The power to regulate interstate commerce is, as 
stated by Chief Justice Marshall, full and complete 
in congress, and there is no limitation in the grant 
of the power which excludes private contracts of 
the nature in question from the jurisdiction of that 
body. Nor is any such limitation contained in that 
other clause of the Constitution which provides 
that no person shall be deprived of life, liberty or 
property without due process of law. It has been 
held that the word liberty, as used in the Consti- 
tution, was not to be confined to the mere liberty 
of person, but included, among others, a right to 
et:ter into certain classes of contracts for the pur- 
pose of enabling the citizen to carry on his busi- 
(Allgeyer v. Louisiana, 165 U. S. 578; 
United States v. Joint Traffic Association, 171 Id. 
505. 572.) But it has never been, and in our opin- 
ion ought not to be, held that the word included 
the right of an individual to enter into private con- 
tracts upon all subjects, no matter what their 
nature and wholly irrespective (among other 
things) of the fact that they would, if performed, 
result in the regulation of interstate commerce and 
in the violation of an act of congress upon that 
subject. The provision in the Constitution does 
not, as we believe, exclude congress from legis- 
lating with regard to contracts of the above nature 
while in the exercise of its constitutional right to 
‘ regulate commerce among the States. On the con- 
trary, we think the provision regarding the liberty 
of the citizen is, to some extent, limited by the 
commerce clause of the Constitution, and that the 
power of congress to regulate interstate commerce 
comprises the right to enact a law prohibiting the 
citizen from entering into those private contracts 
which directly and substantially, and not merely 
indirectly, remotely, incidentally and collaterally, 
regulate to a greater or less degree commerce 
among the States. 

We cannot so enlarge the scope of the language 
of the Constitution regarding the liberty of the 
citizen as to hold that it includes or that it was 
intended to include a right to make a contract 
which in fact restrained and regulated interstate 
commerce, notwithstanding congress, proceeding 
under the constitutional provision giving to it the 
power to regulate that commerce, had prohibited 
such contracts. 


ness. 


While unfriendly or discriminating legislation of 
the several States may have been the chief cause 
for granting to congress the sole power to regulate 
interstate commerce, yet we fail to find in the lan- 
guage of the grant any such limitation of that 
power as would exclude congress from legislating 
on the subject and prohibiting those private con- 
tracts which would directly and substantially, and 
not as a mere incident, regulate interstate com- 
merce. 

If certain kinds of private contracts do directly, 








| 
| 
| 
j 
| 
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as already stated, limit or restrain, and hence regu- 
late interstate commerce, why should not the 
power of congress reach those contracts just the 
same as if the legislation of some State had en- 
acted the provisions contained in them? The 
private contracts may in truth be as far reaching 
in their effect upon interstate commerce as would 
the legislation of a single State of the same char- 
acter. 

In the Debs case (158 U. S. 564) it was said by 
Mr. Justice Brewer, speaking for the court: “ It is 
curious to note the fact that in a large proportion 
of the cases in respect to interstate commerce 
brought to this court the question presented was 
of the validity of State legislation in its bearing 
upon interstate commerce, and the uniform course 
of decision has been to declare that it is not within 
the competency of a State to legislate in such a 
manner as to obstruct interstate commerce. If a 
State, with its recognized power of sovereignty, is 
impotent to obstruct interstate commerce, can it 
be that any mere voluntary association of individ- 
uals within the limits of that State has a power 


_ which the State itself does not possess?” 


What sound reason can be given why congress 
should have the power to interfere in the case of 
the State, and yet have none in the case of the 
individual? Commerce is the important subject of 
consideration, and anything which directly ob- 
structs and thus regulates that commerce which is 
carried on among the States, whether it is State 
legislation or private contracts between individuals 
or corporations, should be subject to the power of 
congress in the regulation of that commerce. 

The power of congress over this subject seems 
to us much more important and necessary than the 
liberty of the citizen to enter into contracts of the 
nature above mentioned, free from the control of 
congress, because the direct results of such con- 
tracts might be the regulation of commerce among 
the States, possibly quite as effectually as if a State 
had passed a statute of like tenor as the contract. 

The liberty of contract in such case would be 
nothing more than the liberty of doing that which 
would result in the regulation, to some extent, of 
a subject which from its general and great import- 
ance has been granted to congress as the proper 
representative of the nation at large. Regulation, 
to any substantial extent, of such a subject by any 
other power than that of congress, after con- 
gress has itself acted thereon, even though 
such regulation is effected by means of priv- 
ate contracts between individuals or corpora- 
tions, illegal, and we are unaware of any 
reason why it not as objectionable when 
attempted by individuals as by the State 
itself. In both cases it is an attempt to regulate a 


is 
is 


subject which, for the purpose of regulation, has 
been, with some exceptions, such as are stated in 
County of Mobile v. Kimball (102 U. S. 691, 697), 
Morgan v. Louisiana (118 Id. 455, 465), Bowman 
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v. Railway Co. (125 Id. 465), Telegraph Co. v. 
James (162 Id. 650, 655), exclusively granted to 
congress, and it is essential to the proper execu- 
tion of that power that congress should have juris- 
diction as much in the one case as in the other. 


It is, indeed, urged that to include private con- 
tracts of this description within the grant of this 
power to congress is to take from the States their 
own power over the subject, and to interfere with 
the liberty of the individual in a manner and to an 
extent never contemplated by the framers of the 
Constitution, and not fairly justified by any lan- 
guage used in that instrument. If congress has not 
the power to legislate upon the subject of contracts 
of the kind mentioned, because the constitutional 
provision as to the liberty of the citizen limits, to 
that extent, its power to regulate interstate com- 
merce, then it would seem to follow that the sev- 
eral States have that power, although such 
contracts relate to interstate commerce, and, more 
or less, regulate it. If neither congress nor the 
State legislatures have such power, then we are 
brought to the somewhat extraordinary position 
that there is no authority, State or National, which 
can legislate upon the subject of or prohibit such 
contracts. This cannot be the case. 


If it should be held that congress has no power 
and the State legislatures have full and complete 
authority to thus far regulate interstate commerce 
by means of their control over private contracts 
between individuals or corporations, then the leg- 
islation of the different States might and probably 
would differ in regard to the matter, according to 
what each State might regard as its own particular 
interest. One State might condemn all kinds of 
contracts of the class described, while another 
might permit the making of all of them, while still 
another might permit some and prohibit others, 
and thus great confusion would ensue, and it would 
be difficult in many cases to know just what law 
was applicable to any particular contract regarding 
and regulating interstate commerce. At the same 


time contracts might be made between individuals- 


or corporations of such extent and magnitude as 
to seriously affect commerce among the States. 
These consequences would seemingly necessarily 
follow if it were decided that the State legislatures 
had control over the subject to the extent men- 
tioned. 

It is true, so far as we are informed, that no 
State legislature has heretofore authorized by 
affirmative legislation the making of contracts 
upon the matter of interstate commerce of the 
nature now under discussion. Nor has it, in terms, 
condemned them. The reason why no State legis- 
lation upon the subject has been enacted has prob- 
ably been because it was supposed to be a subject 
over which State legislatures had no jurisdiction. 
If it should be decided that they have, then the 
course of legislation of the different States on this 





subject would probably be as varied as we have 
already indicated. 

On the other hand, if it be true that in no event 
could a State legislature enact a law affirmatively 
authorizing such contracts (even if congress had 
no jurisdiction over the subject), because in so 
doing it would to a greater or less extent itself 
thereby, though indirectly, regulate interstate com- 
merce, then the question whether such contracts 
were legal without legislative sanction would de- 
pend upon the decisions of the various State courts 
having jurisdiction in the cases, and in that event, 
as the same question might arise in different 
States, there would be great probability of incon- 
sistent and contradictory decisions among the 
courts of the different States, and that, too, upon 
questions of contracts amounting to the regula- 
tion of interstate commerce. It is true that under 
our system of government there are numerous sub- 
jects over which the States have exclusive jurisdic- 
tion, resulting in the enactment of different laws 
upon the same subject in various States, and also 
in varying and inconsistent judicial judgments in 
the different States upon the same subject. That 
condition has never been regarded as an end in 
itself desirable. It undoubtedly results in some 
confusion as to the law applicable to the particular 
case, and in many instances thereby increases the 
cost and renders doubtful the result of the litiga- 
tion arising under such circumstances. They are 
results and the necessary accompaniment of the 
division of sovereignty between the States on 
the one hand and the Federal government on the 
other, and yet the enormous and inestimable ben- 
efits arising from the existence of separate, inde- 
pendent and sovereign States have completely 
submerged the comparatively minor evils of in- 
consistent judgments and different laws upon many 
of the subjects over which the States have ex- 
clusive jurisdiction. But upon the matter of inter- 
state and foreign commerce and the proper 
regulation thereof, the subject being not alone 
national but international in its character, the great 
importance of having but one source for the law 
which regulates that commerce throughout the 
length and breadth of the land cannot in our opin- 
ion be overestimated. Each State in that event 
would have complete jurisdiction over the com- 
merce which was wholly within its own borders, 
while the jurisdiction of congress under the pro- 
visions of the Constitution, over interstate com- 
merce would be paramount, and would include 
therein jurisdiction over contracts of the nature 
we have been discussing. 

The remark in Railroad Company v. Richmond 
(supra), that it was never intended that the power 
of congress should be exercised so as to interfere 
with private contracts not designed at the time 
they were made to create impediments to interstate 
commerce, when read in connection with the facts 
stated in the report, is entirely sound. It therein 
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appears that a contract had been made between the 
parties, as to the erection of an elevator and the 
business to be done by it, which contract was valid 
when made. Subsequently congress passed acts 
relating to the construction of bridges over rivers 
and streams and authorizing railroads to carry 
passengers on their way from one State to another. 
The railroad company, becoming tired of its con- 
tract with the elevator company, desired to take 
advantage of this legislation, and contended that 
urder it the contract which it had _ theretofore 
made with the elevator company became void as 
an obstacle to or a regulation of commerce. The 
court held that contracts which were valid when 
made continue valid and capable of enforcement 
so long, as least, as peace lasts between the gov- 
ernments of the contracting parties, notwithstand- 
ing a change in the condition of business which 
originally led to their creation. It was then added 
that it never was intended that the power of con- 
gress should be exercised so as to interfere with 
frivate contracts not designed at the time they 
were made to create impediments to interstate 
commerce, 

There is no intimation in this remark that con- 
gress has no power to legislate regarding those 
contracts which do directly regulate and restrain 
interstate commerce. The inference is quite the 
reverse, and it is plain that the case assumes if 
private contracts, when entered into, do directly 


‘interfere with and regulate interstate commerce, 


congress had power to condemn them. If the 
necessary, direct and immediate effect of the con- 
tract be to violate an act of congress, and also to 
restrain and regulate interstate commerce, it is 
manifestly immaterial whether the design to so 
regulate was or was not in existence when the 
contract was entered into. In such case the design 
does not constitute the material thing. The fact 
of a direct and substantial regulation is the im- 
portant part of the contract, and that regulation 
existing, it is unimportant that it was not de- 
signed. 

Where the contract affects interstate commerce 
only incidentally and not directly, the fact that it 
was not designed or intended to affect such com- 
merce is- simply an additional reason for holding 
the contract valid and not touched by the act of 
congress. Otherwise the design prompting the 
execution of a contract pertaining to and directly 
affecting, and more or less regulating, interstate 
commerce is of no importance. We conclude that 
the plain language of the grant to congress of 
power to regulate commerce among the several 
States includes power to legislate upon the subject 
ef those contracts in respect to interstate or for- 
eign commerce which directly affect and regulate 
that commerce, and we can find no reasonable 
ground for asserting that the constitutional pr>- 
vision as to the liberty of the individual limits the 


extent of that power as claimed by the appellants 


! 


We therefore think the appellants have failed in 
their contention upon this branch of the subject. 
We are thus brought to the question whether 
the contract or combination proved in this case is 
one which is either a direct restraint or a regula- 
tion of commerce among the several States or 
with foreign nations contrary to the act of con- 
gress. It is objected on the part of the appellants 
that even if it affected interstate commerce the 
contract or combination was only a reasonable 


| restraint upon a ruinous competition among them- 


selves, and was formed only for the purpose of 
protecting the parties thereto in securing prices 
foi their product that were fair and reasonable to 
themselves and the public. It is further objected 


| that the agreement does not come within the act 





because it is not one which amounts to a regula- 
tion of interstate commerce, as it has no direct 
bearing upon or relation to that commerce, but 
that on the contrary the case herein involves the 
same principles which were under consideration in 
United States v. E. C. Knight Company (156 U.S. 
1), and, in accordance with that decision, the bill 
should be dismissed. 

Referring to the first of these objections to the 
maintenance of this proceeding, we are of opinion 
that the agreement or combination was not one 
which simply secured for its members fair and 
reasonable prices for the article dealt in by them. 
Even if the objection thus set up would, if well 
founded in fact, constitute a defense, we agree with 
the Circuit Court of Appeals in its statement of the 
special facts upon this branch of the case and with 
its opinion thereon as set forth by Circuit Judge 
Taft, as follows: 

“The defendants being manufacturers and ven- 
dors of cast-iron pipe entered into a combination 
to raise the prices for pipe for all the States west 
and south of New York, Pennsylvania and Vir- 
ginia, constituting considerably more than three- 
quarters of the territory of the United States, and 
significantly called by the associates ‘ pay’ terri- 
tory. Their joint annual output was 220,000 tons. 
The total capacity of all the other cast-iron pipe 
manufacturers in the ‘pay’ territory was 170,500 
tons. Of this, 45,000 tons was the capacity of mills 
in Texas, Colorado and Oregon, so far removed 
from that part of the ‘pay’ territory where the 
demand was considerable that necessary freight 
rates excluded them from the possibility of com- 
peting, and 12,000 tons was the possible annual 
capacity of a mill at St. Louis, which was practi- 
call; “nder the same management as that of one 
of the defendants’ mills. Of the remainder of the 
mills in ‘pay’ territory and outside of the com- 
bination, one was at Columbus, Ohio. two in 
northern Ohio and one in Michigan. Their ag- 
gregate possible annual capacity was about one- 
half the usual annual output of the defendants’ 
mills. They were, it will be observed, at the ex- 
treme northern end of the ‘ pay’ territory, while 
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the defendants’ mills at Cincinnati, Louisville, 
Chattanooga and South Pittsburg, and Anniston 
and Bessemer were grouped much nearer to the 
center of the ‘pay’ territory. The freight upon 
cast-iron pipe amounts to a considerable percent- 
age of the price at which manufacturers can de- 
liver it at any great distance from the place of 
manufacture. Within the margin of the freight per 
ton which eastern manufacturers would have to 
pay to deliver pipe in ‘ pay’ territory, the defend- 
ants, by controlling two-thirds of the output in 
‘pay’ territory, were practically able to fix prices. 
The competition of the Ohio and Michigan mills 
of course somewhat affected their power in this 
respect in the northern part of the ‘ pay’ territory, 
but the further south the place of delivery was to 
be, the more complete the monopoly over the 
trade which the defendants were able to exercise, 
within the limits already described. Much evidence 
is adduced upon affidavit to prove that defendants 
had no power arbitrarily to fix prices, and that they 
were always obliged to meet competition. To the 
extent that they could not impose prices on the 
public in excess of the cost price of pipe, with 
freight from the Atlantic seaboard added, this is 
true, but within that limit they could fix prices as 
they chose. The most cogent evidence that they 
had this power is the fact everywhere apparent in 
the record that they exercised it. The details of 
the way in which it was maintained are somewhat 
obscured by the manner in which the proof was 
adduced in the court below upon affidavits solely, 
and without the clarifying effect of cross-examina- 
tion, but quite enough appears to leave no doubt of 
the ultimate fact. 

“The defendants were by their combination 
therefore able to deprive the public in a large ter- 
ritory of the advantages otherwise accruing to 
them from the proximity of defendants’ pipe fac- 
tories, and, by keeping prices just low enough to 
prevent competition by eastern manufacturers, to 
compel the public to pay an increase over what the 
price would have been if fixed by competition be- 
tween defendants, nearly equal to the advantage in 
freight rates enjoyed by defendants over eastern 
competitors. The defendants acquired this power 
by voluntarily agreeing to sell only at prices fixed 
by their committee and by allowing the highest 
bidder at the secret ‘auction pool’ to become the 
lowest bidder of them at the public letting. Now, 
the restraint thus imposed on themselves was only 
partial. It did not cover the United States. There 
was not a complete monopoly. It was tempered 
by the fear of competition and it affected only a 
part of the price. But this certainly does not take 
the contract of association out of the annulling 
effect of the rule against monopolies. In United 
States v. E. C. Knight Company (156 U. S. 1, 16), 
Chief Justice Fuller, in speaking for the court, 
said: ‘ Again all the authorities agree that in order 
to vitiate a contract or combination, it is not essen- 








tial that its result should be a complete monopoly; 
it is sufficient if it really tends to that end and to 
deprive the public of the advantages which flow 
from free competition.’ 


“It has been earnestly pressed upon us that the 
prices at which the cast-iron pipe was sold in‘ pay’ 
territory were reasonable. A great many affidavits 
of purchasers of pipe in ‘ pay’ territory, all drawn 
by the same hand or from the same model, are 
produced, in which the affiants say that in their 
opinion the prices at which pipe has been sold by 
defendants have been reasonable. We do not 
think the issue an important one, because, as al- 
ready stated, we do not think that at common law 
there is any question of reasonableness open to 
the courts with reference to such a contract. Its 
tendency was certainly to give defendants the 
power to charge unreasonable prices, had they 
chosen to do so. But if it were important we 
should unhesitatingly find that the prices charged 
in the instances which were in evidence were un- 
reasonable. The letters from the manager of the 
Chattanooga foundry, written to the other defend- 
ants and discussing the prices fixed by the associa- 
tion, do not leave the slightest doubt upon this 
point, and outweigh the perfunctory affidavits pro- 
duced by the defendants. The cost of producing 
pipe at Chattanooga, together with a reasonable 
profit, did not exceed $15 a ton. It could have 
been delivered at Atlanta at $17 to $18 a ton, and 
yet the lowest price which that foundry was per- 
mitted by the rules of the association to bid was 
$24.25. The same thing was true all through 
‘pay’ territory to a greater or less degree, and 
especially at ‘ reserved’ cities.” 


The facts thus set forth show conclusively that 
the effect of the combination was to enhance prices 
beyond a sum which was reasonable, and therefore 
the first objection above set forth need not be fur- 
ther noticed. 

We are also of opinion that the direct effect of 
the agreement or combination is to regulate inter- 
state commerce, and the case is therefore not cov- 
ered by that of United States v. E. C. Knight 
Company (supra). It was there held that al- 
though the American Sugar Refining Company, by 
means of the combination referred to, had ob- 
tained a practical monopoly of the business of 
manufacturing sugar, yet the act of congress did 
not touch the case, because the combination only 
related to manufacture and not to commerce 
among the States or with foreign nations. The 
plain distinction between manufacture and com- 
merce was pointed out, and it was observed that 
a contract or combination which directly related to 
manufacture only was not brought within the pur- 
view of the act, although as an indirect and inci- 


dental result of such combination commerce 


among the States might be thereafter somewhat 
Mr. Chief Justice Fuller, in delivering 


affected. 
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the opinion of the court, spoke of the distinction 
between the two subjects, and said: 

“The argument is that the power to control the 
manufacture of refined sugar is a monopoly over 
a necessity of life, to the enjoyment of which by 
a large part of the population of the United States 
interstate commerce is indispensable, and that, 
therefore, the general government, in the exercise 
of the power to regulate commerce, may repress 
such monopoly directly and set aside the instru- 
ments which have created it. 

“ Doubtless the power to control the manufac- 
ture of a given thing involves in a certain sense 
the control of its disposition, but this is a second- 
ary and not the primary sense; and although the 
exercise of that power may result in bringing the 
operation of commerce into play, it does not ccn- 
tro! it, and affects it only incidentally and indi- 


rectly. Commerce succeeds to manufacture and is 
not a part of it. 
* * * * * * * « 
“It will be perceived how far-reaching the 


proposition is that the power of dealing with a 
monopoly directly may be exercised by the gen- 
eral government whenever interstate or inter- 
national commerce may be ultimately affected. 
The regulation of commerce applies to the sub- 
jects of commerce and not to matters of internal 
police. Contracts to buy, sell or exchange goods 
to be transported among the several States, the 
transportation and its instrumentalities, and arti- 
cles bought, sold or exchanged for the purposes of 
such transit among the States, or put in the way 
of transit, may be regulated, but this is because 
they form part of interstate trade or commerce. 
The fact that an article is manufactured for export 
to another State does not of itself make it an ar- 
ticle of interstate commerce, and the intent of the 
manufacturer does not determine the time when 
the article or product passes from the control of 
the State and belongs to commerce. 


* * *x * * * * * 


“There was nothing in the proofs to indicate | 


any intention to put a restraint upon trade or com- 
merce, and the fact, as we have seen, that trade or 
commerce might be indirectly affected, was not 
enough to entitle complainants to a decree.” 

The direct purpose of the combination in the 
Knight case was the control of the manufacture of 
stgar. There was no combination or agreement, 
in terms, regarding the future disposition of the 
manufactured article; nothing looking to a trans- 
action in the nature of interstate commerce. The 
probable intention on the part of the manufacturer 
of the sugar to thereafter dispose of it by sending 
it to some market in another State, was held to be 
immaterial, and not to alter the character of the 
combination. The various cases which had been 
decided in this court relating to the subject of in- 


that and the manufacture of commodities, and also 
the police power of the States as affected by the 
commerce clause of the Constitution, were ad- 
verted to, and the case was decided upon the prin- 
ciple that a combination simply to control 
manufacture was not a violation of the act of con- 
gress, because such a contract or combination did 
not directly control or affect interstate commerce, 
but that contracts for the sale and transportation 
to other States of specific articles were proper sub- 
jects for regulation because they did form part of 
such commerce. 

We think the case now before us involves con- 
tracts of the nature last above mentioned, not inci- 
dentally or collaterally, but as a direct and immedi- 
ate result of the combination engaged in by the 
defendants. 

While no particular contract regarding the fur- 
nishing of pipe and the price for which it should 
be furnished was in the contemplation of the par- 
ties to the combination at the time of its forma- 
tion, yet it was their intention, as it was the 
purpose of the combination, to directly and by 
means of such combination increase the price for 
which all contracts for the delivery of pipe within 
the territory above described should be made, and 
the latter result was to be achieved by abolishing 
all competition between the parties to the combi- 
nation. The direct and immediate result of the 
combination was therefore necessarily a restraint 
upon interstate commerce in respect of articles 
manufactured by any of the parties to it to be 
transported beyond the State in which they were 
made. The defendants, by reason of this combina- 
tion and agreement, could only send their goods 
out of the State in which they were manufactured 
for sale and delivery in another State, upon the 
terms and pursuant to the provisions of such com- 
bination. As pertinently asked by the court below, 
was not this a direct restraint upon interstate com- 
merce in those goods? 

If dealers any commodity agreed among 
themselves that any particular territory bounded 
by State lines should be furnished with such com- 
modity by certain members only of the combina- 
tion, and the others would abstain from business in 
that territory, would not such agreement be re- 
garded as one in restraint of interstate trade? If 
the price of the commodity were thereby enhanced 

(as it naturally would be), the character of the 
agreement would be still more clearly one in re- 
straint of trade. Is there any substantial difference 
where by agreement among themselves the parties 
choose one of their number to make a bid for the 
supply of the pipe for delivery in another State, 
and agree that all the other bids shall be for a 
larger sum, thus practically restricting all but the 
member agreed upon from any attempt to supply 
the demand for the pipe or to enter into competi- 
tion for the business? Does not an agreement or 


in 





‘terstate commerce, and to the difference between 


combination of that kind restrain interstate trade, 
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and when congress has acted by the passage of a 
statute like the one under consideration, does not 
such a contract clearly violate that statute? 

As has frequently been said, interstate commerce 
consists of intercourse and traffic between the citi- 
zens or inhabitants of different States, and includes 
not only the transportation of persons and property 
and the navigation of public waters for that pur- 
pose, but also the purchase, sale and exchange of 
commodities. (Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U. S. 196-203; Kidd v. Pearson, 128 Id. 
1, 20.) If, therefore, an agreement or combination 
directly restrains not alone the manufacture, but 
the purchase, sale or exchange of the manufactured 
cemmodity among the several States, it is brought 
within the provisions of the statute. The power 
to regulate such commerce, that is, the power to 
prescribe the rules by which it shall be governed, 
is vested in congress, and when congress has en- 
acted a statute such as the one in question, any 
agreement or combination which directly operates, 
not alone upon the manufacture, but upon the sale, 
transportation and delivery of an article of inter- 
state commerce, by preventing or restricting its 
sale, etc., thereby regulates interstate commerce to 
that extent, and to the same extent trenches upon 
the power of the national legislature and violates 
the statute. We think it plain that this contract or 
combination effects that result. 

The defendants allege, and it is true, that their 
business is not like a factory manufacturing an 
article of a certain kind for which there is at all 
times a demand, and which is manufactured with- 
out any regard to a particular sale or for a par- 
ticular customer. In this respect as in many others 
the business differs radically from the sugar re- 
finers. The business of defendants is carried on by 
obtaining particular contracts for the sale, trans- 
portation and delivery of iron pipe of a certain 
description, quality and strength. differing in dif- 
ferent contracts as the intended use may differ. 
These contracts are. generallv speaking. obtained 
at a public letting, at which there are many com- 
petitors. and the contract bid for includes. in its 
terms, the sale of the pine and its delivery at the 
place desired, the cost of transportation being in- 
cluded in the purchase price of the pipe. The 
ecntract is one for the sale and deliverv of a cer- 
tain kind of pipe. and it is not generally essential 
to its performance that it should be manufactured 
for that particular contract, although sometimes it 
mav be. 

Tf the successful bidder had on hand iron pipe of 
the kind snecified. or if he could procure it by pur- 
chase, he could in most cases deliver such pine in 
fulfillment of his contract just the same as if he 
manufactured the pipe subsequently to the making 
of the contract and for the specific purpose of its 
Tt is the sale and deliverv of a cer- 
tain kind and aualitv of pine. and not the mann- 
which the material portion of the 


nerformance. 


facture, is 





contract, and a sale for delivery beyond the State 
makes the transaction a part of interstate com- 
merce. Municipal corporations and gas, railroad 
and water companies are among the chief cus- 
tomers for the pipe, and when they desire the 
article they give notice of the kind and quality, 
size, strength and purpose for which the pipe is 
desired, and announce they will receive proposals 
for furnishing the same at the place indicated by 
them. Into this contest (and irrespective of the 
reserved cities) the defendants enter, not in truth 
as competitors, but under an agreement or com- 
bination among themselves which eliminates all 
competition between them for the contract, and 
permits one of their number to make his own bid 
and requires the others to bid over him. In cer- 
tain sections of the country the defendants would 
have, by reason of their situation, such an advan- 
tage over all other competitors that there would 
practically be no chance for any other than one of 
their number to obtain the contract, unless the 
price bid was so exorbitant as to give others not 
so favorably situated an opportunity to snatch it 
from their hands. Under these circumstances, the 
agreement or combination of the defendants, en- 
tered into for that express purpose and to directly 
obtain that desired result, would inevitably and 
necessarily give to the defendant, who was agreed 
upon among themselves to make the lowest bid, 
the contract desired, and at a higher price than 
otherwise would have been obtained, and all the 
other parties to the combination would, by virtue 
of its terms, be restricted from an attempt to ob- 
tain the contract. 

The combination thus had a direct, immediate 
and intended relation to and effect upon the subse- 
quent contract to sell and deliver the pipe. It was 
to obtain that particular and specific result that the 
combination was formed, and but for the restric- 
tion the resulting high prices for the pipe would 
not have been obtained. It is useless forthe de- 
fendants to say they did not intend to regulate or 
affect interstate commerce. They intended 
make the very combination and agreement which 
they in fact did make, and they must be held to 
have intended (if in suh case intention is of the 
least importance) the necessary and direct result of 
their agreement. 

The cases of Hopkins v. United States and 
Anderson v. United States (171 U. S. 578 and 601) 
are not relevant. In the Hopkins case it was held 
that the business of the members of the Kansas 
City Live Stock Exchange was not interstate 
commerce, and hence the act of congress did not 
affect them: while in the Anderson case it was held 
that whether the members of the Traders’ Live 
Stock Exchange were or were not engaged in the 
business of interstate commerce, was immaterial 
as the agreement proved was not in restraint of 
and did not regulate such commerce. It 
was said that when it is seen that the agreement 


to 


trade 























THE ALBANY LAW JOURNAL. 





397 








entered into does not directly relate to and act 
upon and embrace interstate commerce, and that 
it was executed for another and entirely different 
purpose, and that it was calculated to attain it, the 
agreement would be upheld, if its efttect upon that 
commerce were only indirect and incidental. The 
agreement involved in that case was heid to be of 
such a character. The case we have here is of an 
entirely different nature, and is not covered or 
aftected by the decisions cited. 

lt is also urged that as but one contract would 
be awarded for the work proposed at any place, 
and therefore only one person would secure it by 
virtue of being the lowest bidder, the selection by 
defendants of one of their number to make the 
lowest bid as among themseives could not operate 
as any restraint of trade; that the combination or 
agreement operated only to make a selection of 
that one who should have the contract by being 
the lowest bidder, and it did not in the most re- 
mote degree itself limit the number or extent of 
contracts, and therefore could not operate to re- 
strain interstate trade. This takes no heed of the 
purpose and effect of the combination to restrain 
the action of the parties to it so that there shall 
be no competition among them to obtain the con- 
tract for themselves. 

We have no doubt that where the direct and im- 
mediate effect of a contract or combination among 
particular dealers in a commodity is to destroy 
competition between them and others, so that the 
parties to the contract or combination may obtain 
increased prices for themselves, such contract or 
combination amounts to a restraint of trade in the 
commodity, even though contracts to buy such 
commodity at the enhanced price are continually 
being made. Total suppression of the trade in the 
commodity is not necessary in order to render the 
combination one in restraint of trade. It is the 
effect of the combination in limiting and restrict- 
ing the right of each of the members to transact 
business in the ordinary way, as well as its effect 
upon the volume or extent of the dealing in the 
commodity, that is regarded. All the facts and 
circumstances are, however, to be considered in 
order to determine the fundamental question — 
whether the necessary effect of the combination is 
to restrain interstate commerce. 

If iron pipe cost one hundred dollars a ton in- 
stead of the prices which the record shows were 
paid for it, no one, we think, would contend that 
the trade in it would amount to as much as if the 
lower prices prevailed. The higher price would 
operate as a direct restraint upon the trade, and 
therefore any contract or combination which en- 
hanced the price might in some degree restrain the 
trade in the article. It is not material that the 
combination did not prevent the letting of any 
particular contract. Such was not its purpose. 


On the contrary, the more contracts to be let the 





the object of preventing the letting of contracts, 
but to restrain the parties to it from competing 
for contracts, and thereby to enhance the prices to 
be obtained for the pipe dealt in by those parties. 
And when by reason of the combination a par- 
ticular contract may have been obtained for one oi 
the parties thereto, but at a higher price than 
would otherwise have been paid, the charge that 
the combination was one in restraint of trade is 
not answered by the statement that the particular 
contract was in truth obtained and not prevented. 
The parties to such a combination might realize 
more profit by the higher prices they would secure 
than they could earn by doing more work at a 
much less price. The question is as to the effect 
of such combination upon the trade in the article, 
and ii that effect be to destroy competition and 
thus advance the price, the combination is one in 
restraint of trade. 

Decisions regarding the validity of taxation by 
or under State authority, involving sometimes the 
question of the point of time that an: article in- 
tended for transportation beyond the State ceases 
to be governed exclusively by the domestic law 
and begins to be governed and protected by the 
national law of commercial regulation, are not of 
very close application here. The commodity may 
not have commenced its journey and so may still 
be completely within the jurisdiction of the State 
for purposes of State taxation, and yet at that 
same time the commodity may have been sold for 
delivery in another State. Any combination 
among dealers in that kind of commodity, which 
in its direct and immediate effect forecloses all 
competition and enhances the purchase price for 
which such commodity would otherwise be deliv- 
ered at its destination in another State, would in 
our opinion be one in restraint of trade or com- 
merce among the States, even though the article 
to be transported and delivered in another State 
were still taxable at its place of manufacture. 

lt is said that a particular business must be dis- 
tinguished from its mere subjects, and from the 
instruments by which the business is carried on; 
that in most cases of a large manufacturing com- 
pany it could only be carried on by shipping 
products from one State to another, and that the 
business of such an establishment would be related 
to interstate commerce only incidentally and indi- 
rectly. This proposition we are not called upon to 
deny. It is not, however, relevant. Where the 
contract is for the sale of the article and for its 
delivery in another State, the transaction is one of 
interstate commerce, although the vendor may 
have also agreed to manufacture it in order to 
fulfill his contract of sale. In such case a combi- 
nation of this character would be properly called a 
combination in restraint of interstate commerce, 
and not one relating only to manufacture. 

It is almost needless to add that we do not hold 
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on chiefly or in part by means of interstate ship- 
ments is therefore to be regarded as so related to 
interstate commerce as to come within the regulat- 
ing power of congress. Such enterprises may be 
oi the same nature as the manufacturing of refined 
sugar in the Knight case — that is, the parties may 
be engaged as manufacturers of a commodity 
which they thereafter intend at some time to sell, 
and possibly to sell in another State; but such 
sale we have already held is an incident to and not 
the direct result of the manufacture, and so is not 
a regulation of or an illegal interference with inter- 
state commerce. That principle is not affected by 
anything herein decided. 


The views above expressed lead generally to an 
affirmance of the judgment of the Court of Ap- 
peals. In one aspect, however, that judgment is 
too broad in its terms — the injunction is too abso- 
lute in its directions — as it may be construed as 
wpplying equally to commerce wholly within a 
State as well as to that which is interstate or inter- 
national only. This was probably an inadventenc2 
merely. Although the jurisdiction of congress 
over commerce among the States is full and com- 
plete, it is not questioned that it has none over 
that which is wholly within a State, and therefore 
none over combinations or agreements so far as 
they relate to a restraint of such trade or com- 
merce. It does not acquire any jurisdiction over 
that part of a combination or agreement which re- 
lates to commerce wholly within a State, by reason 
of the fact that the combination also covers and 
regulates commerce which is interstate. The latter 
it can regulate, while the former is subject alone 
to the jurisdiction of the State. The combination 
herein described covers both commerce which is 
wholly within a State and also that which is inter- 
State. 


In regard to such of these defendants as might 
reside and carry on business in the same State 
where the pipe provided for in any particular con- 
tract was to be delivered, the sale, transportation 
and delivery of the pipe by them under that con- 
tract would be a transaction wholly within the 
State, and the statute would not be applicable to 
them in that case. They might make any com- 
bination they chose with reference to the proposed 
contract, although it should happen that some non- 
resident of the State eventually obtained it. 

The fact that the proposal called for the delivery 
of pipe in the same State where some of the de- 
fendants resided and carried on their business 
would be sufficient, so far as the act of congress is 
concerned, to permit those defendants to combine 
as they might choose, in regard to the proposed 
contract for the delivery of the pipe, and that right 
would not be affected by the fact that the contract 
might be subsequently awarded to some one out- 
side the State as the lowest bidder. In brief, their 
right to combine in regard to a proposal for pipe 





deliverable in their own State could not be reached 
by the Federal power derived from the commerce 
clause in the Constitution. 

To the extent that the present decree includes in 
its scope the enjoining of defendants thus situated 
from combining in regard to contracts for selling 
pipe in their own State, it is modified, and limited 
to that portion of the combination or agreement 
which is interstate in its character. As thus modi- 
fied, the decree is affirmed. 


EXEMPTIONS FROM JURY DUTY. 

IKE every criminal trial of general public inter- 

est, the Molineux trial is drawing public at- 
tention to shortcomings in the practical working of 
the jury system, and growing a great crop of sug- 
gestions for their correction. 

The difficulty experienced in procuring a jury in 
this case has suggested to many the thought that 
the class of citizens subject to jury duty is alto- 
gether too limited, that there are altogether too 
many statutory exemptions, and that most of them 
ought to be abolished. The suggestion is worth 
considering, though most of those who favor it 
base their arguments largely on the erroneous 
assumption that citizens engaged in certain occu- 
pations are exempted from jury duty, chiefly out 
of regard for their personal convenience. If this 
were so the statutory exemptions could not be de- 
fended and would not be tolerated. 

But this is not so. Those exempted by statute 
from jury duty are not so because they are re- 
garded as privileged persons, entitled to special 
respect and consideration. The principle on which 
these exemptions rest is the democratic principle 
of the “ greatest good for the greatest number.” 
Lawyers, clergymen, physicians, professors, teach- 
ers, persons engaged in certain kinds of manufac- 
turing, canal officials, persons employed on steam 
vessels, employes of railroad and telegraph com- 
panies, firemen, etc., are, theoretically, exempted 
from jury duty, because their personal services, 
that cannot be as well rendered by any substitute, 
are of so much importance to the public that to 
take them away from their important posts and 
shut them up in a jury box out of reach of the 
public would be a serious damage to the public. 

Of course this theory has to be stretched pretty 
thin to cover some of the exempted classes, law- 
yers for instance, the real reason for whose exemp- 
tion is the fact that no lawyer wants another 
lawyer in a jury before which he was to try a case. 
The case of firemen, perhaps, best illustrates the 
theory on which these exemptions are based. If 
firemen were subject to jury duty and a great many 
firemen happened to be away from their posts, 
serving on juries, at the outbreak of a big fire, it is 
easy to see that the public might suffer severely 
because of the non-exemption of firemen. 
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To determine the question whether or not the 
statutory exemptions from jury duty ought to be 
abolished, we have then only to determine whether, 
in fact, it is for the best interests of the public 
that these exemptions or most of them should be 
continued. 

We are inclined to think that it is not, in fact, 
for the best interests of the public that these ex- 
emptions, or most of them, should be continued. 
By abolishing them the public would gain greatly 
by adding to the class from which juries can be 
drawn a very large number of citizens, many of 
them men exceptionally well fitted to make excel- 
lent jurors. And we cannot think that the public 
would really suffer any serious loss or injury by 
the occasional temporary withdrawal of these men 
from their ordinary posts of duty for service as 
jurors; because men of all these classes are away 
from their posts of duty, for their own comfort and 
convenience, very much oftener than they would 
be called away from them for jury duty, and we 
have never observed that any public loss or danger 
has been occasioned by their temporary absences. 

Of course certain practical difficulties would oc- 
casionally occur if all these exemptions were abol- 
ished. A lawyer engaged for the trial of a certain 
case might be drawn on the jury for that very case 
All the members of a fire company might be sim- 
ultaneously called away from their engine house to 
do jury duty. But giving the judges full discre- 
tionary power to excuse citizens called as jurors 
would obviate all such possible difficulties. — 
Rochester Democrat and Chronicle. 


a 


NEW YORK COURT OF APPEALS. 


HE Court of Appeals has adjourned to January 
8th, 1900, on which day it will convene at the 
Capitol in the city of Albany, at 2 o’clock in the 
afternoon, then to proceed with the call of the 
present calendar. 

Appeals from orders entitled to be heard under 
Rule XI should be noticed for January 8th, 1900. 
Original motions, that is to say, motions which 
originate in the Court of Appeals, may be either 
argued orally or submitted on January 8th, and 
such motions may be submitted, without oral argu- 
ment, on any Monday when the court is in session. 

Attention of attorneys is called to Rule VII of 
the Court of Appeals, which will be strictly en- 
forced. W. H. SHANKLAND, 

Clerk. 


Legal Rotes. 


United States Attorney-General Griggs has 
made a ruling holding that the abolishment of free 
delivery through the reduction of gross receipts 
below the minimum required by law to entitle a 
_ town to free delivery is compulsory and not op- 
tional with the postmaster-general. Letter car- 








riers thrown out by abolishing free delivery are 
not, under the civil service rules, entitled to rein- 
statement on restoration of free delivery. The civil 
service commission has heretofore held that a free 
delivery office once classified is always classified, 
and carriers should therefore be reinstated on re- 
establishing the service. 

Governor Roosevelt has announced the appoint- 
ment of Hon. James W. Houghton, of Saratoga 
Springs, as a justice of the Supreme Court for the 
Fourth Judicial district, to succeed the late Justice 
Putnam. Mr. Houghton is now the county judge 
of Saratoga county. The designation of Hon. 
Walter Lloyd Smith as an associate justice of the 
Appellate Division of the Supreme Court for the 
Fourth Department has been revoked at his own 
request, and Governor Roosevelt has designated 
him as an associate of the Appellate Division for 
the Third Judicial Department, to take effect on 
the first of January next. 

Congressman Brosius is telling a story about 
the advice given by an old Lancaster county law- 
yer to his son, who was about to practice law. 
“When the law is against you,” he advised, “ tell 
the jury they must regard justice; when justice is 
against you, direct the jury’s attention to the law.” 
“But if both are against me?” asked the son. 
“Then talk around,” replied the father. 


Some of the rulings of Recorder Goff in the 
Molineux trial have caused considerable amaze- 
ment in New York. His alleged order that some 
of his own remarks and the remarks by counsel be 
kept from the record has caused comment, and 
some wonder concerning the probable views of the 
higher courts upon the proceeding. — Rochester 
Democrat and Chronicle. 

Judge George Hayford, former attorney-general 
and a well-known authority on criminal law, has 
just been released from his self-imposed term of 
one year in the Oregon State prison, where he has 
made a study of penal institution cruelties. He 
will shortly take the lecture platform. 


Bew Books and Rew Editions. 


The United Kingdom. A Political History. By 
Goldwin Smith, D. C. L., Author of “ The 


United States,” etc., etc. In two volumes. 
New York: The Macmillan Company, 1899. 
In this work the author, Prof. Goldwin Smith, 
one of the foremost thinkers and writers of Can- 
ada, has sought, to use his own words, to give “a 
clear, connected and succinct view of the political 
history of the United Kingdom as it appears in the 
light of recent research and discussion.” With the 
author’s declaration in the opening chapter on 
“Old English Polity,” that “ England has taken 
the lead in solving the problem of constitutional 
government, of government, that is, with author- 
ity, but limited by law, controlled by opinion, and 
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respecting personal right and freedom,’ most 
students of history will agree. The first volume ot 
the history embraces the period from the Conquest 
and William I (born 1027, died 1087) to the Pro- 
tectorate under Cromwell, proclaimed lord pro- 
tector 1653, deposed 1659. ‘he second volume 
embraces the period from the reign of Charles Ll 
(1660 to 1685) to the great empire of the present 
day, embracing as it does, besides the 39,000,000 ot 
people in the two islands, 300,000,000 in India and 
20,000,000, more or less, in colonies scattered over 
the habitable globe. In a sort oi hali-apologetic 
tone, at the close of the preface to the work, the 
author reminds those friends who had urged him 
to undertake the task to remember that it has been 
performed by the hand of extreme old age. ‘here 
was no need to make the apology. The work 
bears no trace of failing power either of percep- 
tion, analysis, comparison or expression. It.seems 
to us, indeed, to possess all the virility of youth, 
with the dignity, soundness of judgment and 
breadth of mental horizon which age and experi- 
ence bring. The style is a model of English com- 
position, pure and undefiled. The student of 
political history will find this well worthy a place 
beside the best works on the subject which the 
closing century has produced. 


The Two Books on the Water Supply of the City 
of Rome, of Sextus Julius Frontinus, Water 
Commissioner of the City of Rome, A. D. 97. 
By Clemens Herschel, Hydraulic Engineer. 
Boston, Dana, Estes & Co., 1899. 

Frontinus’s “ De Aquis” has been translated 
into French by Rondelet (1820) and into German 
by Dederich (1841), but this is the first translation 
into English. The subject-matter is one which, as 
Mr. Herschel tells us, is of interest to very many 
kinds of people, professional men and others, a 
multitude of whom have been shut out from the 
pleasure of reading this author so long as he has 
been “immured in the Latin tongue.” And right 
here the author or translator makes a confession, 
none other than that he is not a Latin scholar, 
“having forgotten nearly all the Latin I [he] ever 
knew, and that was never very much.” Then how 
could Mr. Herschel produce an adequate transla- 
tion? He tells us: “ As I fluently read and speak 
French and German, as well as English, I have had 
no lack of translations of Latin authors to cull 
from. Whenever the French and German trans- 
lators agreed, a fair measure of proof was thereby 
furnished that the translation was correct; when- 
ever they differed, and such cases have been few, 
I have had recourse to friends, more learned in 
Latin than I.” For the express benefit of Latin 
scholars, the author has obtained, at much trouble 
and expense, a reproduction of the sole original 
manuscript, never before published. This covers 
24 pages of the book. It is worthy of note, as 








showing the quality of the ink used by the Romans 
in the days of Frontinus, that certain words in the 
original Montecassino MS. written in red ink 
were, in 1897, still of a bright red color. Besides 
the Latin and the English translation in juxta- 
position, there are added twelve explanatory chap- 
ters, giving an account of the life and works of 
Frontinus, with two maps, a historical diagram, 88 
hali-tone and other illustrations, and two indexes, 
the wholly fully annotated. Chapter XI treats of 
the law of water rights in Rome, A. D. 97, and the 
appendix to chapter XI shows how the influence 
of Roman law is felt in our day, and here in the 
United States, in shaping the constitutions of 
States and their legislation. Altogether the work 
is finely conceived, splendidly executed, neither 
pains nor expense having been spared to make it 
so. In the words of Prof. Bennett, of Cornell 
University, it is ‘“‘an admirable contribution to 
classical philology, as well as to the history of 
hydraulics.” The mechanical work has been done 
with equal care and fidelity, the typography and 
press work being a perfect delight. 





Wit and Humor of Bench and Bar. By Marshall 
Brown. Chicago: T. H. Flood & Co., 1899. 

There seems to be no lack of modern collections 
of wit and humor relating to law, lawyers and 
judges. This tendency to collect fugitive articles 
and sayings and preserve them in permanent form 
is not to be regretted, but rather encouraged, if for 
no other reason than to prove the fallacy of the 
popular belief that the legal profession is all dry 
husks, with little or no kernel. True wit being, in 
its finest sense, closely allied to, if not real wisdom, 
the utility of preserving it becomes apparent. The 
fact has been noticed frequently that the keenest 
and most learned lawyers possess the most acute 
appreciation of the humorous in the law, which is 
only another proof of the relationship above noted. 
Of course, in a collection of wit and humor every- 
thing depends upon the judgment of the coilector. 
What might strike one person as worthy of a place 
in his collection might seem to another unworthy 
of recognition. There are some sayings, however, 
which are universally conceded a place. We are 
bound to say that Mr. Brown has shown in his 
work of collecting and editing, so far as we may 
be permitted to judge, excellent taste and discrim- 
ination, for while much that might have been given 
a place is missing, he has admitted nothing that is 
unworthy. A dip into this work at random can- 
not fail to aid the digestion, sharpen the wits and 
add to the pleasures of life, while it is easily con- 
ceivable that a reading of it from cover to cover 
would be not unlikely to aid in the winning of 
cases, for nothing helps more to clinch an argu- 
ment than a good story, provided it is pat and 
well told, and the teller is not so addicted to the 
practice as to have obtained the reputation of a 
professional. 











